
 

 

IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, 
PENNSYLVANIA 
CIVIL DIVISION 

 
 
PHYLLIS M. ZIELLO, :  NO: CV-2015-6743 
 : 

 Plaintiff, : 
 v. : 
 : 
DIANE BRENNAN, : 
KERRI GLEASON :  
 : 
 Defendants. : 
 

 
PHYLLIS M. ZIELLO, :  NO: CV-2015-8253 
 : 

 Plaintiff, : 
 v. : 
 : 
DIANE BRENNAN, :  
 : 
 Defendant. : 
 

ORDER OF COURT 
 

 
AND NOW, this 19th day of April, 2016, upon consideration of the 

Defendant’s, Diane Brennan’s (“Defendant” or “Brennan”), Motion for 

Judgment on the Pleadings and Brief in support thereof and Plaintiff’s, Phyllis 

M. Ziello’s (“Plaintiff”), Complaint and Brief in Opposition to Defendant’s 

Motion for Judgment on the Pleadings, it is hereby ORDERED that 

Defendant’s Motion for Judgment on the Pleadings is DENIED. 

STATEMENT OF REASONS 

I. Factual and Procedural History 

 Plaintiff is the owner of a residential property located at 31 Freedom 

Terrace, Easton, Northampton County, Pennsylvania (the “Property”).  Compl. 
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 ¶ 1.  On December 1, 2013, Plaintiff and Defendant executed a Lease 

Agreement (“Lease Agreement”).  Id. at ¶ 8.  The Lease Agreement states 

that “[t]he Premises shall be used and occupied by Tenants” and specifies 

that the tenants include “Diane Brennan, [Diane Brennan’s daughter] Kerri 

Gleason, and [Kerri Gleason’s] three (3) children, Justin, Theresa, and 

Julianna, exclusively.”  Id. at ¶ 13; Mot. J. Pleadings Ex. A, at ¶ 4.  The Lease 

Agreement also includes a holdover provision: 

If Tenants remain in possession of the Premises with the consent 

of the Landlord after the natural expiration of this Agreement, a 

new tenancy from month-to-month shall be created between 
Landlord and Tenants which shall be subject to all the terms and 

conditions hereof except the rent shall then be due and owing at 
December 1, 2014; One Thousand four hundred dollars 

($1,400.00) per month and except that such tenancy shall be 
terminable upon forty-five (45) days written notice served to 

either party. 
 

Mot. J. Pleadings Ex. A, at ¶ 15.  The Lease Agreement provides that in the 

event the tenants default on their payment obligations, “all unpaid rents 

payable during the remainder of this Agreement and any renewal period shall 

be accelerated without notice or demand.”  Id. at ¶ 19.  Additionally, the 

Lease Agreement specifies: 

Tenants shall remain liable to the Landlord for (a) any lost rent 

and other financial obligations under the Agreement; (b) 
Landlord’s cost of reletting the Premises including but not limited 

to leasing fees, utility charges, and any other fees necessary to 
relet the Premises; (c) repairs to the Premises for Tenants’ use 

that are beyond normal wear and tear; (d) all of Landlord’s cost 
associated with evicting Tenants, including but not limited to court 

costs, cost of service, prejudgment interest, and reasonable 
attorney’s fees; (e) all of Landlord’s costs associated with 

collecting amounts due under this Agreement, including but 
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 limited to debt collection fees, late charges, return check charges; 

(f) and any other recovery to which the Landloard is entitled by 
law or in equity. 

 
Id. 

 Defendant signed the Lease Agreement and paid Plaintiff $1,400.00 for 

the first month’s rent and an additional $1,400.00 as a security deposit.  

Compl. at ¶¶ 12-13.1  The Lease Agreement provides that the lease was to 

begin on December 1, 2013 and end on November 30, 2014.  Id. at ¶¶ 9-10.  

Defendant did not occupy the Property at any time and, instead, sought to be 

a “guarantor of the Lease Agreement for her daughter, Kerri Gleason” 

(“Gleason”).  Id. at ¶¶ 14-16.  With the exception of the first month’s rent 

and security deposit, Gleason made all other rent payments.  Mot. J. 

Pleadings ¶ 19. 

 After the original lease ended on November 30, 2014, Gleason, her 

boyfriend, and her four children continued to reside at the Property until May 

26, 2015.  Compl. at ¶ 18.  The parties agree that a holdover tenancy was 

created, and for the first couple of months, Gleason continued to make 

payments.   See id. at ¶¶ 18-19; Mot. J. Pleadings ¶¶ 17-19, 36.  A partial 

payment of $500.00 was made for the month of March 2015, and the rent 

due in April and May of 2015 went unpaid.  Compl. at ¶¶ 20-22.  The unpaid 

rent from March through May of 2015 totals $3,700.00.  Id. at ¶ 21.  After 

Gleason moved from the Property, Plaintiff discovered property damage, 

                                           
1 Our citations to “Compl.” reference the Complaint filed under docket number C-48-

CV-2015-6743. 
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 including damage beyond normal wear and tear, that the washer and dryer 

unit was broken, and “trash, garbage, rubbish or refuse on the exterior” of 

the Property.  Mot. J. Pleadings ¶¶ 25-28. 

 This action began in the magisterial district court where judgment was 

entered against both Defendant and Gleason on May 4, 2015, in the amount 

of $4,502.50.  Final judgment was entered against Defendant and Gleason on 

July 31, 2015.  However, due to improper notice of the district court hearing, 

Defendant did not learn of the district court judgment until July 31, 2015, 

when she received the final judgment, and on August 25, 2015, Defendant 

filed a Petition to Strike Default Judgment, or in the Alternative for Leave to 

Appeal Default Judgment Nunc Pro Tunc, and to Stay Attachment of Wages 

Proceeding.  Defendant appealed the district court judgment on September 8, 

2015.  Pursuant to a court order entered by the Honorable Paula A. Roscioli 

on September 29, 2015, Plaintiff was given leave to file an appeal nunc pro 

tunc. 

 On October 16, 2015, Plaintiff filed two separate Complaints.  The first 

Complaint, brought under docket number C-48-CV-2015-6743, named both 

Brennan and Gleason as defendants.  This Complaint seeks $4,873.00 in 

total, an amount comprised of an alleged $3,700.00 in unpaid rent as well as 

the costs associated with collecting the unpaid rent.2  The second Complaint, 

brought under docket number C-48-CV-2015-8253, only listed Brennan as a 

                                           
2 Plaintiff averred that these costs include “debt collection fees, late charges, and 

court costs,” which included attorney fees and filing fees. 
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 defendant.3  Plaintiff’s second Complaint seeks an additional $10,399.31 for 

damage to the Property.4 

 The matter before this Court is Defendant’s Motion for Judgment on the 

Pleadings (“Motion”), which was filed on March 2, 2016.  Defendant’s Motion 

sets forth two arguments: (1) that Defendant is not liable for the unpaid rent 

from March, April, and May 2015, because the holdover tenancy created a 

new lease, and Defendant was not a tenant to that new lease, and (2) based 

on the same argument and because neither Plaintiff nor Defendant know 

whether the property damage occurred during the original leasehold or the 

holdover period, Defendant cannot be held liable for the property damages.  

Defendant also filed a Brief in support of the Motion on March 2, 2016.  

Plaintiff filed her Brief in opposition to the Motion on March 22, 2016, and 

argues that case law and Lease Agreement do not support Defendant’s 

arguments.   

 This matter was placed on the March 22, 2016, Argument List.  The 

parties presented argument before the undersigned and submitted briefs. 

 

                                           
3 These actions have since been consolidated under docket number C-48-CV-2015-
6743 for discovery, arbitration, and trial purposes. 
4 Among these damages, Plaintiff averred the Property damages and/or work 
required to correct the Property damages were as follows: the Property’s interior and 

exterior were littered with “trash, garbage, rubbish, and refuse,” and Plaintiff was 
required to hire a trash removal service; painting; repairing holes in the walls; 
repairing damaged doorways; repairing damaged faucets; replacing carpeting; 

replacing laminate flooring; replacing a storm door; and replacing the washer and 
dryer, which were damaged after being “removed outside by the tenants which 

caused the washer and dryer to no longer work.”  Second Compl. ¶¶ 18-24, 29-34. 
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 II. Discussion 

A. Legal Standard 

 The Pennsylvania Rules of Civil Procedure provide that “[a]fter the 

relevant pleadings are closed, but within such time as not to unreasonably 

delay the trial, any party may move for judgment on the pleadings.”  

Pa.R.C.P. No. 1034(a).  The motion for a judgment on the pleadings is a 

pretrial mechanism designed “to save the parties the expense of having to go 

to trial on the merits before examining the legal sufficiency of the case.”  

DiAndrea v. Reliance Sav. & Loan Ass'n, 456 A.2d 1066, 1069 (Pa. Super. 

1983).  A motion for judgment on the pleadings is similar to a demurrer in 

that “[i]t may be entered where there are no disputed issues of fact and the 

moving party is entitled to judgment as a matter of law.”  Booher v. Olczak, 

797 A.2d 342, 345 (Pa. Super. 2002) quoting Kelaco v. Davis & McKean Gen. 

P'ship, 743 A.2d 525, 528 (Pa. Super. 1999).  In order for a court to grant a 

motion for judgment on the pleadings, the case must be free and clear from 

doubt such that a trial would prove to be a fruitless exercise.  Otterson v. 

Jones, 690 A.2d 1166, 1166 (Pa. Super. 1997) (internal quotation marks and 

citation omitted). 

   In determining whether there are disputed issues of fact, this Court’s 

consideration is confined to the pleadings and relevant documents.  Booher, 

797 A.2d at 345.  This Court must accept as true all well-pleaded statements 

of fact, admissions, and any documents properly attached to the pleadings 
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 presented by the party against whom the motion is filed.  McAllister v. Millville 

Mut. Ins. Co., 640 A.2d 1283, 1285 (Pa. Super. 1994).  The opposing party’s 

well-pleaded allegations are viewed as true, but only those facts specifically 

admitted by him may be considered against him.  See generally Sejpal v. 

Corson, Mitchell, Tomhave & McKinley, M.D.’s, Inc., 665 A.2d 1198 (Pa. 

Super. 1995).  Neither party can be deemed to have admitted either 

conclusions of law or unjustified inferences.  Kelly v. Nationwide Ins. Co., 606 

A.2d 470, 471 (Pa. Super. 1992) (citations omitted). 

 When a Court is faced with an issue of first impression and “‘the rules of 

law are not clear, a court should be especially wary of granting judgment on 

the pleadings before the factual underpinnings are well defined.’”  DiAndrea v. 

Reliance Sav. & Loan Ass'n, 456 A.2d 1066, 1070 (Pa. Super. 1983) quoting 

Jefferies v. Hoffman, 207 A.2d 774, 776 n.1 (Pa. 1965).  However, in this 

situation, the law “does not prohibit the granting of a judgment on the 

pleadings absolutely.”  DiAndrea, 456 A.2d at 1070.  Further, our Superior 

Court has upheld the granting of a judgment on the pleadings in cases where 

the trial judge’s decision turned upon the court’s own interpretation of a 

written contract.  See Kroiz v. Blumenfeld, 323 A.2d 339, 341 (Pa. Super. 

1974) (“Absent some factual allegation to support a different interpretation of 

the agreement, the only issue properly before the court was whether the fund 

was being improperly withheld under the terms of that agreement,” and 

“[t]he terms . . .are clear . . . Under these circumstances, the Court below 
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 properly entered judgment in favor of the appellee.”). 

B. Legal Discussion 

 This Court is faced with a narrow issue: whether Brennan remained 

bound by the Lease Agreement through the holdover tenancy.  Our resolution 

of this issue will govern our conclusions regarding the unpaid rent and 

property damages.  Defendant argues that, as per the Lease Agreement, the 

holdover tenancy was a “new” tenancy and that she was not bound by the 

terms of this new tenancy.  Because the original lease was to run for a fixed 

term of one year, Defendant asserts that she was not required to give notice 

that she intended her lease end at the conclusion of the one year term.  In 

support, Defendant relies on two out-of-state court opinions, Bockelmann v. 

Marynick and Foster v. Stewart, and further argues that one tenant cannot 

unilaterally bind another tenant to a holdover tenancy.  See Bockelmann, 788 

S.W.2d 569, 572 (Tex. 1990); Foster, 188 N.Y.S. 151, 153 (N.Y. App. Div. 

1921).  To the contrary, Plaintiff maintains that whether Defendant is bound 

to the holdover tenancy is an inquiry that can be answered by simply 

considering the language in the Lease Agreement.  Furthermore, Plaintiff 

opposes Defendant’s contention that Gleason could not legally bind Defendant 

to the holdover tenancy. 

 Both Bockelmann and Foster involve a set of facts similar to the present 

case: one tenant holds over on his lease, and the other tenant challenges his 

co-tenant’s ability to bind him to the holdover tenancy.  See id.  In 
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 Bockelmann, a husband and wife were co-tenants in a twelve-month lease.  

788 S.W.2d at 570.  Before the lease expired, the couple separated, and the 

wife vacated the premises.  Id.  After the lease term ended, the husband 

continued to live on the premises and pay rent.  Id.  The husband continued 

as a holdover tenant and continued to pay rent for approximately one and a 

half years before he defaulted on his rent obligations.  Id.  Their lease 

contained the following holdover provision: 

Should Tenant remain in possession of the demised premises 

with the consent of Lessor after the natural expiration of this 

lease, a new tenancy from year to year shall be created between 
Lessor and Tenant which shall be subject to all the terms and 

conditions hereof but shall be terminable by 60 days notice. 
 

Id.  After the landlord filed suit against both the husband and wife, the trial 

court ruled in favor of the landlord but ordered that the landlord take nothing 

against the wife.  Id.  On review, the Supreme Court of Texas held that 

“where a lease contains an option to renew, one tenant may not unilaterally 

exercise that option and bind nonconsenting cotenants,” and that it would not 

presume that the husband “was authorized to hold over on [the wife’s] 

behalf.”  Id. at 572.  In coming to its holding, the Texas court recognized that 

the issue at bar was a matter of first impression for the state, and explicitly 

declined to follow a South Carolina case, which contained similar facts but a 

different holding.  The South Carolina case, Fronty v. Wood, held that where a 

lease is executed jointly by two tenants and only one tenant physically 

occupies the property after the expiration of the lease term, both tenants are 
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 presumed holdover tenants unless the tenant who is not physically occupying 

the property provides notice to the landlord that he does not consent to be 

held over.  Id. at 571; see 20 S.C.L. (2 Hill) 367 (1834). 

 In response, Plaintiff points this Court to a Kentucky case that did not 

follow the Bockelmann rule.  In Caudill v. Acton, a daughter and father 

executed a lease together, and the daughter never intended to reside on the 

property.  175 S.W.3d 617, 618 (Ky. Ct. App. 2004).  After the father held 

over, continued to pay rent as a holdover tenant, then eventually defaulted 

on his rent payments, the daughter argued that she was not a tenant to the 

holdover tenancy.  Id.  The Court took a literal approach and analyzed the 

language in the parties’ lease agreement.  Id. at 619.  It reasoned: 

According to the express terms of the lease, Caudill signed the 
document as a designated tenant. She did not sign as an agent, 

or in any other representative capacity tending to indicate that 
she possessed anything other than full rights and responsibilities 

as a tenant. Although not addressed by the provisions of the 
lease, Caudill's intention to not occupy the apartment is 

immaterial. The lease contains no limitation on Caudill's 
obligations to make lease payments or to comply with other 

duties required of a tenant.  

 
Id. 

 Our Pennsylvania appellate courts have yet to rule on this specific issue, 

and clearly, our sister states have not reached a consensus.  Accordingly, we 

reject Defendant’s contention that the law prohibits her being bound to the 

holdover tenancy, and thus, we turn to the language of the Lease Agreement. 

 Despite the fact that Defendant never lived on the Property, for the first 
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 year of the leasehold, Defendant was undeniably a tenant.  The Lease 

Agreement, which was signed and initialed by Defendant, defines Defendant 

as a tenant.  Moreover, Defendant paid the security deposit and first month’s 

rent.  Although Defendant never intended to reside on the Property, the Lease 

Agreement places no limits on Defendant’s status as a tenant. 

 Additionally, the Lease Agreement contemplates a holdover tenancy, 

and in relevant part, it provides: 

If Tenants remain in possession of the Premises with the consent 

of the Landlord after the natural expiration of this Agreement, a 

new tenancy from month-to-month shall be created between 
Landlord and Tenants which shall be subject to all the terms and 

conditions hereof except the rent shall then be due and owing at 
December 1, 2014 . . . and except that such tenancy shall be 

terminable upon forty-five (45) days written notice served to 
either party. 

 

The parties do not dispute that Gleason remained in possession of the 

Property after the expiration of the one-year lease term.  Further, Defendant 

is correct in that the Lease Agreement defines the holdover tenancy as a 

“new” tenancy.  However, the Lease Agreement is clear that the holdover 

tenancy “shall be created between Landlord and Tenants which shall be 

subject to all the terms and conditions hereof” with two clear additional 

terms.  (emphasis added).  These terms include that “rent shall then be due 

and owing at December 1, 2014” and that the holdover “tenancy shall be 

terminable upon forty-five (45) days written notice served to either party.”  

In sum, the holdover provision provides that all the terms and conditions of 
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 the Lease Agreement will continue through the holdover tenancy, when the 

first month’s rent for the holdover period is due, and how a tenant can 

terminate the holdover period. 

 Defendant also cites to Pfingstl v. Chenot, which holds that  

When a landlord suffers his tenant to remain in possession after 

the expiration of the tenancy, and receives rent from him, a new 
tenancy from year to year is established. And if no new agreement 

be entered into, the law will presume, in the silence of the parties, 
that the tenant holds the premises, subject to all such covenants 

contained in the original lease, as apply to his present situation. 
 

67 A.2d 649, 651 (Pa. Super. 1949).  However, Pfingstl is clear that this 

presumption only governs “in the silence of the parties.”  Therefore, to the 

extent that the Lease Agreement is unclear, Pfingstl’s presumption merely 

supports the finding that Defendant is a holdover tenant.  That is, the Lease 

Agreement clearly defined Defendant as a tenant, and so Defendant, under 

the terms of the Lease Agreement, remained a tenant. 

 While it is true that a tenant need not provide notice to vacate where 

the lease is set for a fixed term, Defendant had notice of the holdover 

provision in the Lease Agreement.  Further, in the less common scenario 

where a tenant does not reside on the property and merely signs as a 

guarantor of the property, the tenant must be cognizant that it may have a 

continuing liability.  When Defendant signed the Lease Agreement, she agreed 

to be bound by its terms, and even though she never intended to live on the 

Property, Defendant cannot now shield herself from liability by asserting 

ignorance.  Whether Defendant knew Gleason held over on the lease or not, 



 

13 

 

 Defendant could have notified Plaintiff that she did not intend to renew the 

lease and/or enter into a holdover tenancy.  Had Defendant done such at the 

expiration of the one-year lease term, her obligation to the tenancy would 

have expired months prior to Gleason’s default in March of 2015. 

 Therefore, because we find that Defendant continued to be a tenant 

through the holdover tenancy, we must deny Defendant’s Motion for 

Judgment on the Pleadings in its entirety.  Thus, Defendant can be potentially 

liable for both alleged unpaid rent and damage to the Property. 

  

 BY THE COURT: 
 

 
 

 
 /s/ Samuel P. Murray____ 

 SAMUEL P. MURRAY, J. 
 


